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[1] At the outset of this hearing, the Ministry of Municipal Affairs and Housing 
(“MMAH”) appeared, seeking party status.  No formal motion materials were provided 
given the late request, so oral submissions and responses were provided.  The Board 
provided an oral ruling substantially as follows: 

[2] This is the sixth hearing associated with the appeals filed by Nyon Oil Inc. 
(“Nyon”).  The other five hearing events were in person and via telephone conference 
prehearings.  I have been case managing this matter since the first Pre-Hearing 
Conference (“PHC”) of April 6, 2011, over two years ago. 

[3] The MMAH attends this morning seeking party status.  The motion for party 
status is made orally, which is permitted under the Board’s Rules although not usual or 
preferred.  Motions of a substantial nature, including that of party status, are normally 
done with 10 days’ notice and filing of a Notice of Motion with supporting affidavit 
material. 

[4] The oral motion has left the responding parties to similarly provide verbal 
submissions without formal Response materials and affidavits although some 
documents have been tendered to support their positions.  The Responding parties all 
object to the inclusion of MMAH as a party. 

[5] The Board dismisses MMAH’s motion and my reasons are as follows: 

[6] The appeal was launched under ss. 22(7) of the Planning Act.  Subsection 
22(11) refers to ss. 17(44) to ss. 17(44.7) as those provisions apply.  Subsection 
17(44.1) deals with the addition of parties and states: 

Despite subsection (44), in the case of an appeal under subsection (24) or 
(36), only the following may be added as parties: 
 
A person or public body who satisfies one of the conditions set out in 
subsection (44.2). 
 
1. The Minister. 
 
2. The appropriate approval authority. 

[7] Subsection 17(44.2) states: 

The conditions mentioned in paragraph 1 of subsection (44.1) are: 
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1. Before the plan was adopted, the person or public body made oral 

submissions at a public meeting or written submissions to the 
council. 

 
2. The Municipal Board is of the opinion that there are reasonable 

grounds to add the person or public body as a party. 

[8] In this circumstance, the addition of the Minister is not mandatory, as suggested 
by counsel to MMAH, but rather, discretionary as the term “may” and not “shall” is used 
in the legislation. 

[9] To add the Province under the rubric of “person or public body” would mean that 
the Board would have to be satisfied that one of the conditions under ss. 17(44.2) had 
been satisfied. 

[10] With respect to condition #1, no submissions or evidence was provided to satisfy 
that condition. 

[11] With respect to condition #2, the Board is not convinced that there are 
reasonable grounds to add the Province because: 

a. The matters before the Board have been ongoing for over two years 
and there have been a number of opportunities for the Province to 
appear earlier and become engaged in the process.  The Province 
received notice not only of the Board’s process but also the City’s 
initiatives through the public information meeting and the Province 
did not attend. 

b. With the greatest respect to the communications between the 
Planners at the Province and those at the Region, if the Province 
believes that a matter is of significant importance, it is not enough to 
send emails or other correspondence to staff and stop there.  It is 
incumbent on the Province to attend before this Board where 
warranted and make its position known, and if necessary, continue to 
be engaged to defend that position. 
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[12] Through the process undertaken by the City, the Region and the applicant, 
significant time and resources have been expended to resolve the dispute between the 
parties.  I am not counting the resources of the Board to have the matters move forward 
to possible resolution. 

[13] The Board encourages at all times, for resolution to be achieved amongst the 
parties as long as the resolution meets the tests as enunciated in the legislation, in 
provincial, regional and local policy, and that it satisfies the Board that it is in the public 
interest and represents good and proper planning.  The parties to date have been 
diligent in working towards that goal in earnest.  To permit the Province to be added as 
a party at this late date could potentially undermine all of that good work and that would 
not be in the public interest nor reflect the spirit of negotiation and resolution which the 
Board strives to achieve.  To do so at the start of a hearing, where settlement has been 
achieved, would in fact have the effect of thwarting the Board’s process to encourage 
such resolution. 

[14] Now to address the substantive reasons for denying party status in addition to 
those which I have provided thus far and would categorize as dealing with procedural 
fairness, unfortunately I am not persuaded by what the Province hopes to achieve in 
seeking such status. 

[15] Regional Policy Plan Amendment (“RPPA”) 1-2012 is in full force and effect.  No 
appeals were launched and if the Province had concerns with that Regional 
Amendment, it could have appealed it and had the matter adjudicated through the 
Board’s process.  It did not.  By not doing so, one can properly presume that RPPA 1-
2012 meets the provincial policy objectives of both the 2005 Provincial Policy Statement 
(“2005 PPS”) and the Growth Plan. 

[16] Any amendment to a local official plan, such as the one I have before me, must 
conform to the upper tier plan.  Similarly, zoning amendments must follow official plan 
policy.  That’s how planning works and that certainty is important to maintain. 

[17] RPPA 1-2012 is not before me, nor is the City’s new Official Plan nor is the 
appeal of RPPA 2-2009.  The only matters to which I have jurisdiction is Nyon’s appeals 
under ss. 22(7) and 34(11), seeking amendments to re-designate its lands from 
Deferred Industrial, Private Open Space and Agriculture to Special 
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Industrial/Employment Area and to rezone from Agricultural and Environmental 
Protection to Special Exemption Heavy Industrial and Environmental Protection.  In 
each case, the re-designation and rezoning are to facilitate the development of an 
energy park. 

[18] The other planning instruments to which the Province may have some concern 
are not consolidated with Nyon’s appeals.  No motion for consolidation was made and I 
cannot go beyond the boundaries of my jurisdiction.  I cannot make any decisions or 
rulings on either the City’s new Official Plan (“OP”) or RPPA 2-2009. 

[19] Finally, the Province states that there is no declaration of provincial interest here 
and that is why the 30-day notice requirement is not applicable.  I accept that. 

[20] Therefore for the foregoing reasons, I dismiss the request for party standing; 
however, MMAH is welcome to stay at these proceedings. 

[21] Following the delivery of the Board’s ruling, MMAH left the proceedings and the 
Board heard from Richard Brady, qualified and accepted as an expert in land use 
planning.  Mr. Brady’s testimony was in support of the settlement achieved amongst the 
parties. 

[22] Mr. Brady provided an overview of the history and geography of the project.  He 
opined that the settlement proffered to the Board met all legislative and policy tests, 
represented good planning and was in the public interest.  It is on the basis of Mr. 
Brady’s evidence that the Board allows the appeals in order to give effect to the 
settlement achieved.  

[23] Mr. Brady reviewed his report, contained in Exhibit 1, Tab D.  This report dated 
February 12, 2013, was submitted to the City’s Municipal Council for consideration.  The 
report articulates the rationale for support and recommends approval of the Nyon 
project.  This report along with other supporting technical reports was posted to the 
City’s website and all such information was available for the public. 

[24] Mr. Brady then reviewed the specific language of the draft Official Plan 
Amendment (“OPA”).  It was contained in Exhibit 1, Tab D2.  At p.172, the details of the 
amendment are set out.  This was part of the materials provided to the municipality.  
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Following dialogue, leading up to this hearing, refinements were made and the draft 
proposed to this Board was prepared.  That document is located at Tab 3G.  The 
refinements reflect, for example, the definition of rural employment as taken from the 
Port Colborne Official Plan. 

[25] Mr. Brady opined that the proposed draft OPA as identified at Tab 3G of Exhibit 1 
was consistent with the 2005 PPS, conformed to the Growth Plan, the Regional and 
local OPs, represented good planning and was in the public interest. 

[26] The same was true for the proposed draft Zoning By-Law Amendment (“ZBA”) 
found at Tab D3 as prepared for consideration by the municipalities.  The By-Law 
contains a holding provision for the tank farm and following the provision of specific 
technical reports, the holding provision will be lifted.  Site plan approval is also required 
before the “h” is lifted.  The draft proposed to this Board was filed as Exhibit 14. 

[27] Mr. Brady felt confident in recommending this draft By-Law to the Board because 
besides meeting all of the policy and legislative requirements, he explained that the City 
was still in control of the process yet to occur.  He also indicated that the proposed 
planning instruments had undergone an extensive public process and the elements 
which were “fractious” to the community had been removed.  His testimony was 
unchallenged. 

[28] The Board also heard from Kristy Shortall, who was also qualified and accepted 
as an expert in land use planning.  Ms. Shortall agreed with Mr. Brady’s opinions.  She 
testified that not only did the proposed planning instrument meet the requisite tests as 
enunciated by Mr. Brady, the project would take advantage of underutilized lands and 
achieve the objectives of the Growth Plan. 

[29] She explained that the Provincial D6 Guidelines were implemented and all but 
one residence were located outside the 1,000 m radius.  For the one residence 
impacted, mitigation for noise and traffic were completed.  Like Mr. Brady, she 
recommended the draft OPA and ZBA to the Board. 

[30] The Board also heard from a number of Participants:  Wendy Bover, Toby 
McCreadie and Robert Ferri.  All testified as laypersons. 
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[31] Ms. Bover raised concerns which were outside of the jurisdiction of the Board, 
such as corporate name change of Nyon, transfer of land from the City to Nyon and why 
the tanks are called petro-chemical.  Her other concerns, that there was not enough 
public engagement and the unduly length of the process, were not supported.  Despite 
her criticism of the lack of public process, Ms. Bover admitted under cross-examination 
that she did not access the City’s website where all the relevant reports could be found 
because as she said, she could not attain those with ease.  She also did not attend at 
the City Clerk’s Department where these same reports were available as hard copies for 
public viewing.  Ms. Bover testified that she lived approximately ½ a mile from the 
subject site. 

[32] Ms. McCreadie came forward as a Participant later in the process.  She did not 
identify herself as such at any of the earlier Pre-Hearings.  Ms. McCreadie was 
concerned about potential vibration and she doubted that significant employment 
opportunities will result from the project.  Her concerns of vibration stemmed from an 
existing Starch factory, which was across the Canal. 

[33] Robert Ferri’s concerns centered on access to property he inherited at 4253 
Highway 140 (“Hwy 140”).  Mr. Ferri does not live at this location; his residence is 
elsewhere in Welland.  He was dissatisfied that access to his property on Hwy 140 was 
being re-routed and as such, he was being unnecessarily inconvenienced. 

[34] In response to these concerns, Ms. Shortall was recalled.  Concerning Mr. Ferri’s 
misgiving, road re-alignments were done to address sightlines and safety issues.  A 
report prepared by Paradigm located various access points along Hwy 140 and given 
the classification of this road (Class 3 Controlled Access), Kleinsmith Road was not 
preferred for upgrading given its incline.  As such an alternate access to a new 
municipal road, approximately 200 m from Kleinsmith was provided.  Ms. Shortall also 
explained that this rationale had been provided to Mr. Ferri’s son as he was the contact 
name provided. 

[35] With respect to Ms. Bover’s and Ms. McCreadie’s worries, Ms. Shortall assured 
them that no natural gas was being proposed for the tanks.  They are to be petroleum or 
petrochemical which includes petrol, diesel and oil.  She also set out the background 
and dialogue with the Niagara Peninsula Conservation Authority (“NPCA”) wherein 
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floodplain analysis was done to address inaccuracy with mapping.  A 30 m buffer for 
heritage features is provided.  Further, a geotechnical report was done wherein seven 
boreholes were undertaken.  That report with analysis was made available at the City 
Clerk’s department as well as the public library. 

[36] While the apprehensions of the Participants are genuinely held, they are not 
sufficient to successfully challenge the expert planning testimony of Ms. Shortall and Mr. 
Brady. 

[37] The Board determines that the appeals are allowed in order to effect the 
settlement achieved between the parties. 

 
BOARD ORDERS 

[38] Therefore the Board orders the appeal of Nyon Oil Inc. is allowed in part and the 
Official Plan for the City of Port Colborne is modified as set out in Attachment 1 to this 
Order and filed with the Board as Exhibit 1, Tab 3G, and as modified is approved. 

[39] Further the Board orders the appeal of Nyon Oil Inc. is allowed in part and 
Zoning By-law for the City of Port Colborne is hereby amended in the manner set in 
Attachment 2 to this order and filed with the Board as Exhibit 14. The Board authorizes 
the municipal clerk to assign a number to this by-law for record keeping purposes. 

 

 
“J. V. Zuidema” 
 
 
J. V. ZUIDEMA 
VICE-CHAIR 
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ATTACHMENT 2  
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